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62 MICHIGAN LAW REVIEW 

the injured one 'shall have remedy,' — that is, proper and adequate remedy, — 
thus to be ascertained." 

This holding is supported by some authority. Park v. Detroit Free Press 
Co., 72 Mich. 560, 40 N. W. 731, 1 L. R. A. 599, 16 Am. St. R. 544; McGee 
v. Baumgartner, 121 Mich. 287, 80 N. W. 21. And it may be argued with 
reason that due process of law is not alone satisfied with notice and hearing. 
Even these safeguards would be empty forms if the suitor were to have no 
results from his litigation. It affects the remedy. 

The Supreme Court of Minnesota, however, differs. Allen v. Pioneer 
Press Co., 40 Minn. 117, 41 N. W. 936, 3 L. R. A. 532, 12 Am. St. R 707. The 
opinion states: "After all the consideration that we are able to give to the 
subject we are unable to say that the legislature has transcended its consti- 
tutional powers in imposing these restrictions and limitations upon the legal 
remedy of plaintiffs in actions for libel." 

Other instances of similar contradiction might be adduced. 8 Cyc. 820. 
And with increasing doubts, it may still be asked, what is due process of law ? 



Winding Up Proceedings. — An interesting case was recently decided by 
the Supreme Court of Wisconsin, involving many phases of the process of 
winding up a corporation for the benefit of corporate creditors. The case 
is a very long one, — the record covering nearly 7,000 pages and the opinion 
more than 100 printed pages, — and is entitled Harrigan v. Gilchrist, 99 N. W. 
Rep. 909-1016. In the syllabus prepared by Judge Marshall there are 117 
different points. The provision of bills of rights taken from Magna Charta, 
that "every person ought to obtain justice freely without purchase, com- 
pletely without denial, promptly without delay," is discussed with reference 
to its effect upon laws requiring security for costs upon appeal to be given as 
a condition of the right to appeal, (p. 929-31) the court holding that this 
provision does not render such laws invalid. An important and novel question 
as to the general jurisdiction of a court of equity was raised by the court on 
its own motion, and argument ordered thereon, as follows : "The property 
of an insolvent corporation having been placed under control of a receiver 
appointed by the court in a winding up suit, and it being claimed that such 
receiver, in the course of his administration, has wrongfully lost such prop- 
erty or some portion thereof, his attorneys and others participating in the 
wrong; is it competent for the court to make the alleged guilty parties defend- 
ants in the pending suit with some creditor, or creditors, standing for all 
persons so circumstanced, as plaintiff or plaintiffs, broaden out the complaint 
so as to cover the new matters by a supplemental bill, litigate the same, and 
include in the general decree in such suit recoveries against all of such 
alleged guilty parties according to the nature or extent of their liabilities?" 
Upon this point the court says : "The scope of equity jurisdiction is by no 
means closely fenced about by precedent. If it were, there could be no further 
development to meet new conditions as they arise. * * * While new 
principles are not to be added to those long established for the government 
of equitable remedies, the rules, not the precedents are to control. There is 
no vitality in precedents ; there is in rules. They are susceptible of expansion 
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along every line necessary to reach new conditions. The ingenuity of man in 
devising new forms of wrong cannot outstrip such development." 

"It is the settled law that the property of a corporation in a state of 
insolvency constitutes a trust fund for the benefit, principally, of its creditors, 
so that its officers cannot deal therewith to their personal advantage. * * * 
A receiver appointed by the court to take charge of such property, by virtue 
of his office succeeds for the benefit of creditors, to all the property and all the 
causes of action belonging to the corporation, in its right, and to all corporate 
property transferred by it in fraud of creditors. And every holder of prop- 
erty in the right of a corporation, but in fraud of creditors, is, as to them, the 
possessor of a part of the fund, and is as such, a trustee and liable to account 
as such in the action. The rule that charges the officer who has dissipated 
wrongfully part of the trust fund, must of necessity charge any other person 
who has obtained property of a corporation in fraud of creditors, as a trustee 
thereof. The fact that in the one case the liability is to the corporation pri- 
marily, and in the other primarily to the creditors makes no difference" ; 
statutes providing for sequestration proceedings in winding up corporations 
are not exclusive, but "there was and is a judicial remedy in equity to enforce 
a trust in favor of creditors respecting the property of an insolvent corpora- 
tion, and in aid thereof we have the sequestration remedy afforded by the 
statute"; the receiver "represents all the. parties entitled, primarily or other- 
wise, to the trust fund, and is a trustee for them"; when the trust property 
has lost its identity the trust does not cease, — the beneficiary may "enforce 
an accounting for the full value of the property wasted or converted" ; 
though the liability of the trustee is personal, "the cestui que trust may 
always sue in equity for an accounting"; such action does not sound in tort, 
is not for damages, but for an accounting; while a receiver is an officer of the 
court, he is also a trustee for creditors, and they may, by permission of the 
court, maintain a suit against him for breach of trust as against any other 
wrongful holder of the trust fund, overruling Boyd v. Mutual Fire Ass'n, 
116 Wis. 155, 90 N. W. 1086, 94 N. W. 171, 61 L. R. A. 918, upon this point; 
though the court may, and usually does compel a receiver to account through 
summary proceedings, and enforce restitution by contempt proceedings, this 
does not prevent the court from allowing creditors to sue for breach of trust ; 
the receiver and his alleged guilty associates, upon their joint participation in 
the wrong, are all liable as co-constructive trustees, all are jointly liable, the 
property received by each is deemed to have been receivd by all, and to con- 
stitute the subject of a single trust, — "they are jointly liable for the entire 
loss, regardless of the extent to which they may severally have been 
enriched"; and such trustees are not entitled to a jury trial. 

The court passed upon many other matters of detail that usually arise in 
such proceedings, in considering the appeals made by eight different parties, 
upon separate and complicated grounds. This case, as well as the cases of 
Hollins v. BrierHeld Coal and Iron Co., 150 U. S. 371, 14 Sup. Ct. Rep. 127, 
Wilgus Corp. Cases 1868, and Harper v. Carroll, 66 Minn. 487, 69 N. W. Rep. 
610, 1069, will merit careful study and consideration upon the complex subject 
of winding up an insolvent corporation, and will be found valuable for illus- 
trating the practice in such matters. 



